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EDITORIAL NOTES 


[N OUR LAST number we referred to the decisions of Chief Justice Gum 
mere and Mr. Justice Katzenbach, representing the Supreme Court of this 
State, on two zoning propositions. It was not intended by our comment 
to convey the idea that we thought zoning laws were wholly wrong, but 
that in various municipalities they are being overworked. Localities act- 
ing under the Legislative Acts of 1920 and Ig21t are straining points in 
their ordinances, designating rules which were not in consonance with the 
intent of the statutes, and stretching the so-called police power of the 
State, or municipality as conferred by the State, beyond constitutional 
limits. Such was evidently the views of at least six eminent members of 
our Supreme Court, the Chief Justice and Justices Swayze, Trenchard, 
Kalisch, Black and Katzenbach. We are disposed to publish and do pub- 
lish in this issue the two full opinions to which we referred last month, 
and we also follow them with an extract (which is all we have yet seen) 
of a recent Kansas opinion, wherein a contrary view seems to be held. 
Without doubt in the Western and newer sections of our country zoning 
ordinances, however stringent, may be put in force to the limit, and 
some of the Courts there will uphold them. But in the East, in thickly 
settled communities, they will need to be moderate in order to satisfy 
either the Courts or the inhabitants of the municipalities affected. Re- 
fusal to permit physicians, lawyers, undertakers, agents, etc., to practice 
in their own residences because they are doing “business” in a “‘resi- 
dential district,” is too absurd to state, yet such results some cities are 
endeavoring to bring about. 

The determined effort being made now throughout the United States 
to sow the seeds of disregard for our laws, and in many cases proposing 
to pattern them after the laws of present semi-civilized nations, like Rus 
sia for example, was commented upon by at least one of the committees of 
the American Bar Association at its last annual meeting late in August at 
Minneapolis. One report said: “During the past year, the conditions 
above named [threatened changes in our government| have not abated, but 
if anything have grown more pronounced and threatening. It is stated 
on competent authority that there are 1,500,000 radicals in the country who 
are clamoring for a change in the nature of our government from its pres 
ent form to one of various degrees of a commiunistic state. It is said 
there are 400 newspapers and periodicals that represent simular views and 
that are read regularly by 5,000,000 people. [tis also said that $3,000,000 
was spent during the past year on behalf of “Red’ propaganda.” Probably 
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the foregoing was outside of the subject of the disregard of law by the 
Ku Klux Klan, but that, too, needs to be taken into consideration. We read 
this past summer in an English-printed newspaper in Paris that im the Con- 
gress of the United States (it was not specified whether the reference was 
to the present, or the elected Congress) there were over 227 members of 
the Klan, 27 in the United States Senate, and several of them in the Hard 
ing Cabinet. Of course this was a wild report, spread abroad by a news 
paper correspondent, for the article was a dispatch headed Washington.” 
But if there are any men in Congress or in our State Legislature belong 
ing to this un-American institution itis to be hoped they will resign, or 
soon be relegated to the limbo of private life. 


lt is clear trom the toregoing that the time has arrived for better men 
than mere politicians, or communists, or those who are not true patriots, 


to vet into action These men travel miles while many of our finest 
citizens are putting on their boots. We have fine members of the Bar in 
this State and hundreds of other virile, intelligent, truly patriotic mem 
bers of society, both men and women, who take little or no part im na- 
il, State or eivie atfairs This is not to be wondered at, for polities 

is long been a fight tor office and patronage. But the time has cer- 

l me when the very best blood in the country should be called to 

he tront lhe best available talent 1s now required to make of our nation 


what it ought to be, for our own good, our own quiet, our Own progress, 
our own prosperity and, linked with it, the good of the whole. Other 


peoples look to America and its freedom and its prosperity and its re- 
ligion to save them from going back to barbaric days. Are we really ready 
ti Siu f that end? 

\We are glad to notice this clear statement of what at least one Com- 


mon Pleas Judge in New Jersey—Judge Stickel, ot Newark—is doing 


when “naturalization day” comes in Essex county : 


The proceedings are conducted with dignity and when the examina 

tion of the applicants is at an end the Judge stands on the Bench and in a 
Jemn, dignified way and from memory administers the oath to the ap- 
plicants according to national groups. ‘The applicants are required to re- 
{ the oath of allegiance after the Judge. Formerly the clerk ad- 


ministered the oath to all the applicants together regardless of nationality 


and when the hurried reading of the oath by the clerk was over a chorus 
f ‘] do’ was heard 
text follows a talk by the Judge or some prominent citizen on the 


oath and American citizenship, following which all of the 
e and, taking time from a war veteran Court officer, repeat 


the pledge to the flag. the Judve explaining that when they took the oath 

Necianee they did so by national groups, because they were still aliens, 
while the pledge to the flag was taken all together because they had all 
hecome American The Judve descends from the bench and saluting the 
flay al repeats the pledge, his robe lending dignity to the occasion. 


follow a few words of congratulation and the applicants are 
greeted by representatives of the Daughters of the American Revolution 
These representatives present the new made citizen with literature helpful 


heir new citizenship, copies of the American erced, the Constitution 
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and similar literature. leverything 1s done to make of the procedure an 
orderly, dignified, impressive ceremony and to see that only those emin 
ently qualified by ability to read, speak and live American are admitted.” 

We conmend this proceeding to the thoughtful attention of other 
Common Pleas Judges im this State. 


The essential ground upon which the Court of errors and Appeals on 
Sept. 22nd, set aside action by the State Board of Conservation and Devel- 
opment im permitting the city of Bayonne to develop the Ramapo as a 
source of water supply was that the application, being for a new supply, 
should have had the approval and sanction of the North Jersey District 
Water Supply Commission. The Court also found several technical ob- 
jections to the proceedings, such as failure to properly advertise, the ab- 
sence of a quorum at some of the hearings, and the fact that the application 
was prematurely made, failing to set forth jurisdictional facts necessary 
to its proper consideration by the Board of Conservation. In pointing out 
some of the defects of the proceedings, Mr. Justice Kalisch, who wrote the 
opinion, said it was apparent that Bayonne was seeking a new and addi- 
tional water supply from a watershed other than that it is now using. Hav- 
ing failed to obtain consent from the North Jersey Commission, the Court 
said the municipality is left without legal status to make the application and 
the Board without jurisdiction over the subject matter. 

As a matter of course—-why not ?—the American Bar .\ssociation at 
its Minneapolis meeting on Aug. 30th, received from its Executive Com- 
mittee a report declaring the association in favor of participation by the 
United States in the Permanent Court of International Justice at The 
Hague.> This resolution said the .\ssociation believes “our government 
should adhere to the protocol and concur in the one set forth by the Presi 
dent of the United States in his message to the Senate on February 24, 
1923.” It will be another of the strange happenings of this strange age if 
proposition, which has been considered by our last four or five Presidents, 
ina form not substantially different from the present one, and which the 
highest class of statesmen in all countries approve, should fail to secure the 
assent of the Congress of the United States. 


The grindings of our divorce null in New Jersey still continue unabat 
ed, although the official reports as to all the States for 1g22 shows that 
there were only 2,082 legal separations in this State for that vear. As 
27,114 couples were then wedded, the percentage of divorces ts over sev 
en, or one divorce to 13 marriages. New Jersey is fifth in this so-called 


“low” rating, and the District of Columbia the lowest. The total of d1 
vorces in this country was 112,036. It speaks al for America that any 
such number of separations occur. The remedy? Is there any? Surely 


here is food for thought ?” 


Congress has so far neglected its duty in not passing regulatory 
laws of flying aeroplanes. As soon as it pertorms that duty, which ts an 
imperative one, our State and all States should follow suit. Congress 
can only regulate imterstate flying, but each State can regulate tlying 
within the State. During the vear to22 there were 134 aeroplane acet 
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dents in this country, involving 69 fatalities, and 107 persons were in- 
jured through aeroplane accidents. An analysis of this record by the 
Aeronz autical Chamber of Commerce of America, as given in its annual 
report to the Secretary of Commerce, strongly stresses the fact that, if 
casualties are to be reduced, the Government must provide air laws and 
exercise jurisdiction over all civil flying. In 1g22 approximately 1,200 
civilian aeroplanes were in operation in this country and between 550 
and 600 were owned by individuals and organizations who possessed fixed 
bases and practiced conservative business policies. An equal number 
were distributed among itinerant pilots who have no particular system 
and depend for a living upon stunting, barnstorming, tours and extra 
hazardous assignments. In view of these facts, it is not surprising to 
learn that during the year there were 122 accidents among the itinerant 
or gipsy pilots and only twelve among the fixed basis operators. These 
accidents resulted in sixty-two fatalities among the gipsy pilots and only 
seven among the fixed-basis operators. Analyzing the accidents among 
gipsy fliers, the report states that thirty-seven were due to lack of inspec- 
tion of their equipment, and that these would have been prevented by 
Government licensing and other regulations. Poor piloting caused forty- 
six accidents, thirty-nine were caused by stunting, eleven were caused 
by carelessness on the flying fields, fourteen were due to lack of landing 
fields and nine due to lack of data concerning the flying route, as a result 
of which the pilots became lost and were driven off their course. 


Just as we are ready to go to press the sad news reaches us that Mr. 
Justice Bergen, of our Supreme Court, suddenly passed away (on October 
20th) at his home in Somerville. Comments on his active and successful 
career must be left until our next issue. 


RESULTS OF BOLSHEVISM IN RUSSIA. 


The following from the “Frankfurter Zeitung,” written by an acute 
cbserver of affairs in Russia, Mr. George Popoff, indicates better than any- 
thing we have seen just what the condition of the peasants in Russia 1s 
to-day. Because it is not likely to be read by many of our readers we feel 
warranted in giving space to it: 

If one compares life ina ae village to-day with that described im 
a story written by Chekhov or Gor’kii twenty years ago, he feels as if these 
writers were historians describing conditions hundreds of years before the 
Bol heviki. Iverything has become more peasantish, more proletarian, 
and, as always happens where the masses rule, interesting personalities 
have di ap pes ared and life has become dull and drab. 

Manners, in the social sense of the word, and the refinements of life 
have ceased to exist. Nothing is left but the peasant. Consequently the 
country has become for a person of culture a wilderness, a desert in which 
he only phenomena are economic decay, moral degradation, famine, 

rangling over grain taxes, and Communist innovation 
‘td lage and the Russian provincial town are goimg to 


1 in the same way as Moscow and Petrograd—only more thoroughly 
nd tragically \ village not .o substantially built as a metropolis. If 
t lected, 1 falls to piece iicker. [nm journeying through the coun 
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try the highways first call this to attention. They have not been repaired 
for years. Most of the trees planted along the roadsides have been cut 
down. In other districts the trees are stripped of their bark—to be used 
by the people as food. The fallen telegraph-poles are particularly depress- 
ing. In many provinces you travel along a road for hours with the same 
unvarying scene before your eyes: a monotonous level across which ex- 
tends a scemingly endless row of these poles—one upright, the next lean- 
ing on the verge of falling, the third prostrate, with a tangle of wires at 
the top. You ask what caused it. Storms cannot be responsible for this 
general wreckage. The poles would seem to have been set in their places 
for all time ; and yet they lie helter-skelter like so many broken reeds. The 
explanation is that civilized life has stood still for years. Human hands 
have hung idle. 

Country nighways are not only ruined; they are also deserted. In some 
districts you meet practically no one. Yonder, where there was no rail- 
way connection, a stage line formerly ran. That exists no more. The 
booths and little shops formerly found along the principal roads have van- 
ished. A traveler who does not reach his destination at the expected hour 
must camp in the open country, for even private houses have for the most 
part been burned or otherwise destroyed. At intervals the traveler passes 
their ruins, still recalling days that have gone forever. Where the char- 
acters in Turgenev’s novels used to foregather in social circles, drinking 
tea, making love, living and laughing, charred walls glower to-day at the 

passer-by. Russian country gentlemen were fond of the Empire style, and 
m: iny of these ruins still lift graceful classical pillars on-high as mementos 
of bygone days; but all the rest is cinders and ruin. If you ask a peasant 
who wrought this destruction, he scratches his head and says, “Vlasti” 
the Government. But he is telling only half the truth; for he was a zealous 
helper of the Bolsheviki in all this plundering. 

Even in regions where there has been no fighting, no civil war, no 
famine to stamp grim scars of disaster upon the countryside, the villages 
are almost equally neglected and dilapidated. The people in them are mis 
erably clad and look half starved. hatched roofs are falling in. Hedges 
and fences have been used for fuel. Little live stock is visible. [Frequently 
you cannot tell exactly what has made the change ; but everywhere there is 
the same depressing shadow of ruin. 

The worst feature is that this steady retrogression seems to be contin 
uing. ‘The new economic policy has made little ditference, for in such dis- 
tricts private trading never ceased. But the general destitution, especially 
the lack of agricultural implements and lve stock, grows more obvious, and 
the new economic policy has made no improvements here. [t has not been 

able to accomplish the only thing that would have helped—-that 1s, to give 
the peasants merchandise for their grain, so they could replace their worn 
out tools and implements. In this respect there has been no betterment 
Subsistence agriculture continues 

Contrary to what | saw in Moscow, there 1s very little new construc 
tion in the country. The few manor-houses that have escaped and are 
pow administered by the authorities as government property make no bet- 
ter impression. Flourishing farms formerly equipped with the latest im 
provements he fallow and neglected, and yield practically no erops 

In country towns conditions are no better than in the villages.  Vhes 
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are still living on pre-war supplies, and the educated and middle classes 
have utterly disappeared. l-everywhere, even in the smallest hamlets,— 
just as in Moscow,—one finds shops, but they sell only second-hand goods 
Russia's great liquidation has extended even to the remotest recesses of 
the giant empire. Money is worth more in the provinces than in the capt- 
tal; but most transactions even there are conducted by barter. Supplies of 
many things are completely exhausted. For instance, one could not pur- 
chase an indispensable medicine were he able to tender one hundred sacks 
of flour for it, simply because it is not to be had. The number of physt- 
cians has diminished to the vanishing point. A Russian told me that in 
many parts of the country there are now fewer doctors and drug-stores 
than in the days of the Empress Catherine, adding with a smile: “In fact, 
sir, Russia has gone back two hundred years.”’ 

Manners and morals have retrograded even more strikingly in the 
country than in the larger cities. This is easily explained by the fact that 
during the last seven years the Russian peasantry has gone through war, 
revolution, Bolshevism, civil war, and famine. 

The Soviet Government has made an honest effort to inrprove the men- 
tal and moral condition of the peasants, but has not prevented conditions 
from growing steadily worse. Theft, robbery, and murder are daily inci- 
dents. In the smaller towns and villages it is literally impossible to go about 
at night. One is lucky to escape merely with the loss of his furs or overcoat. 
Davai shubu—‘Hand over that coat!’—is the footpad’s usual order 
Very often the unsuspecting pedestrian is first felled with a stone and 
stripped of his clothing before he recovers consciousness. Once when I 
was stopping in a village during a trip in the Government of Simbirsk, | 
was forced to go out after sundown, ‘To my surprise, the Bolshevist 
commussar with whom I lodged detailed two Red Guards to accompany me, 
saying, “Otherwise | could not answer for your life.” In the same district 
it was the regular thing for us to carry our revolvers ready in our hands 

cape we went out for evening sleigh-rides. | have often been a member 
if such = irtics 

Another evil that 15 ruimimg the Russian villages is the almost um 
versal distillation of moonshine—Russians call it samogonka—and _ the 
beastly drunkenness that results. Stills are concealed in miserable huts 
and forest nooks, where handy peasants make their own “blessed vodka” 
from grain or potatoes. This samogonka 1s an exceedingly poisonous, 
health-wrecking liquor. In spite of that everyone drinks it, and samo 
gonka is as familiar and popular a word in Russia as bread or water else 
where. It is killing the peasants off like flies. As a rule the liquor ts 
‘ennobled” by adding various roots and chemicals. 

| read in a country newspaper the following conversation between two 
peasants, overheard after a village spree: 

“Was it strong—that vodka: 

“How shall [ say it more poisonous than strong.” 

“Poisonous 2” 

“Yes, sir, it was flavored with tobaceo, prussic acid, and copper 
oxide.” 

“Did they all live? 

“No, Anthrope and Kuzuk did not get over it; they’re dead. Probably 
they had some constitutional weakness. The others are all right.” 


” 
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The local authorities have strict orders from the Kremlin to root out 
the samogonka evil vigorously and relentlessly. They make a great show 
of obeying, but are easily bribed, frequently with the very samogonka they 
are ordered to destroy. Bolshevist commissars are just as corrupt as the 
old Tsarist officials. The last few years have lowered moral standards, 
and the Soviet officials are also poorer men and have suffered greater 
privations than their predecessors of the “good old days.” Consequently 
bribery is a regular imstitution. 

Under the present government the country people are completely cut 
off from the civilized world. Large villages of ten or twenty thousand 
inhabitants have no telegraphic service. Mail arrives perhaps once a year. 
ew newspapers are read and great events that excite the whole world 
are often utterly unknown in a Russian country town. For example, we 
may be perfectly certain that of the one hundred and thirty million Rus- 
sans, more or less, at least one hundred million do not know that Lloyd 
George has resigned, and eighty million never heard his name. In 
tellectually, the population of the Russian villages is about where it was 
betore the war; but it is more isolated, more alienated from Europe. On 
the other hand, the people take far more interest in domestic problems 
than they did before. 

The Soviet Government is encouraging the latter mterest by all means 
in its power. It is trying to bring the peasantry and the town proletariat 
closer together. But at the same time it endeavors to prevent [European 
civilization—or what it calls “capitalist civilization”’—from penetrating to 
the villages. This is having a peculiar imtellectual effect upon the peas- 
antry, and one can hardly determime whether they are becoming more 
intelligent or less intelligent as a result. 

In the Volga Government the peasants lay people sick with the fever 
in the snow naked, so that “the cold wind can blow away the heat.” 
Prayers and pious formule are constantly resorted to. An exorcism 1s 
written upon a card and hung around the patient’s neck, and he is not 
permitted to eat or drink anything for three days, in order that he may 
experience the full healing effect of this charm. If he does not recover, 
then his family and relatives beat him with clubs, brooms, and anything 
they can lay their hands on, in order to “chase out the Devil.” In many 
cases the sick man is hitched to a plough, and after he has ploughed a 
while he is put in a Russian vaporbath, and later massaged with petroleum 
and tar—usually until he dies. Little children are rolled in dough and 
put in hot vapor-baths, under the impression that this precaution makes 
it easier for them to stand the heat. A popular preventive of cholera 
is to bury alive in the yard dogs, hogs, or poultry. 

Lynch law is constantly practised, especially in the famine districts. [In 
some cases a victim of village justice is tied behind a wagon and dragged 
through the streets for hours. 

While the Soviet Government is energetically combating such brutality 
and superstitions, it simultaneously encourages them by its hostility to 
religion and studied contempt for the Church. The Unions of Communist 
Youth—called in’ Russian Aoutsomol—are expressly instructed to. dis- 
credit religion. Members will tell you: “At a church you always get the 
same tiresome service; it is much more interesting at the cimema.” On 
every religious festival, young men belonging to this society organize 
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‘ounter-processions to compete with the church processions that the coun- 
try people still insist upon having. In these counter-processions carica- 
tures of Christ, the Madonna, Buddha, and Mohammed are carried around 
with burlesque speeches attached to the heures. People of the younger 
generation are naturally alienated from their parents by these atheistic 
ceremonies, and they are also artificially demoralized. It is one of the odd 
contradictions so characteristic of present-day Russia that many Bolshe- 
vist commussars, while officially persecuting religion, nevertheless secretly 
attend services, are married by priests, baptize their children, confess, 
fast, and perform all the rites of the Orthodox Church. 

In many districts the village schools have been closed. Where they 
tll continue, the number of pupils has declined to the vanishing point. 
Country schools have unquestionably gone backward, because lack of 
teachers and school supplies make it impossible to keep them running. 

The influence of the Soviet rule upon the Russian village stands out 
on every side. In the old days, the best houses were occupied by the gov- 
ernment vodka dispensary, the school, the village elder, and the all-power- 
ful wriadnic, or rural constable. These houses and the poor cabins that 
surrounded them are standing just where they stood in the days of 
Nicholas Il; but they have new signs—Bolshevist signs: a Soviet star, a 
sledge and sickle, and cryptic letters referring to Marx, Lenin, the Third 
International, and Communism. You find these in the tiniest villages, 
in the remotest parts of the country, wherever there is a bit of wall upon 
which they can be painted. Posters greet you everywhere in shrieking 
colors and futurist designs, printed or painted on cardboard or linen, 
fluttering from dilapidated fences, sheds, and barns. Occasionally a 
plaster-of-Paris bust of Karl Marx will be seen in some humble straw- 
thatched hut, battered and rain-stained perhaps, but still a reminder of 


the great Revolution. These signs, futurist posiers, and busts of Marx 
ire the only vivid evidences of the Communist overturn that come to the 
eyes of many a villager. They are merely externals, but none the less they 


have an effect upon the peasant imagination. 

The Bolshevist Administration is just as intent upon ruling, guiding, 
and bossing the peasant as was the Administration of the Tsar. The Sov- 
iet Commmunia has taken the place of the old village commune. Just as 
the Tsarist gendarmes used to keep their hand upon the pulse of peasant 
entiment, now the Cheka performs this service. You realize in the coun- 
try better than in the city that the Cheka is the real government. Every 
illage has an executive committee—ispolkom—but the village Chekist con 
ols that body; and whoever objects is promptly threatened with being 

tood against a wall” or “thrown into the cellar.” In the almost deserted 
nd ruined towns and villages of the famine area, the Cheka building ts 
ractically the only place where there is still evidence of life and order. 

| once reached a town of this sort late at mght. [everything was dark. 
[t was like an abode of the dead. But in one house there was a brilliant 
light. J said to my driver: “Stop there. There are people in there.” He 
replied: “No, you'd better not. Those are the Cheka headquarters.” 

Bolshevist innovations sometimes have a comic aspect. Not infre 
vuently a village will be rudely awakened from its slumbers by a Soviet 
elegation What's the matter 2” . 
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And with a great waving of red flags and outpouring of Communist 
eloquence a detachment of Red Guards will bring in a dynamo from the 
city. A group of huts that resembles externally nothing more than a vil- 
lage in Central Africa is to be electrified. As a rule the dynamos are not 
imported, but have merely been borrowed from some factory in the city 
that has ceased operations. Naturally it does not bring new life to the vil- 
lage, which has more serious things to think about. The Communist 
speeches are hardly over, the curious and dirty peasants have hardly dis- 
persed to their homes, before the motor is deserted and abandoned, 1 
most instances, to neglect and rust. The villagers carry on, as they have 
always done, without electrification, and gossip in their idle hours over 
vague rumors of “the resurrected Tsar,” the “war with Poland,” and the 
new grain-taxes. 

The Soviet village lives on rumors, which, in view of the universal 
isolation of country life, is natural. Such conversations as the following, 
which I quote from Pravda, are typical :— 

“Vasilich, dost thou know the Bolsheviki have fled from Saredino and 
taken all the church property with them?” 

“Is that true?” 

“Yes, they have fled; Lenin has resigned. He was a great defender of 
the Church.” 

“Ah! Mitrich, may our troubles soon be over.” 

“They will, soon. Look there how the telegraph poles have fallen— 
they feared somebody would hang them.” 

One might infer from conversations like this that the peasants are dis- 
satisfied with the Soviet Government; but that is not the case. Such re- 
marks are merely habitual grumblings, and do not register any state of 
mind. The real demands of the Russia peasant, now that grain-requisition- 
ing has largely ceased, are satisfied. His scale of living is of the simplest. 
The general neglect, dilapidation, and retrogression in the country, his own 
unfortunate condition, and all the other discouraging and horribly repel- 
lent things that are happening in Russia, he merely does not see. 

In other words, the Russian village is inhabited by an indolent and un- 
exacting population, which is poorer and dirtier than ever. An outside 
power, bringing unfamiliar ideas, interferes now and then with its exist- 
ence. The Russian village is a world in itself, as remarkable and varied as 
human life; and the more we study a typical countryside, the more appar- 
ent it becomes that it represents to-day a peculiar combination of retrogres- 
sion and progress, of economic decay and moral decadence on the one 
hand and of the silent acceptance of new social forms and ideas on the 
other, of growing oblivion to whatever precipitated the war and uncon- 
scious absorption of the external aspects of Communism. 





STATE v. TOWN OF WESTFIELD. 


(N. J. Supreme Court, July 31, 1923). 
Zoning Ordinance—Demurrer—Two Family Dwelling. 

‘ase of The State, ex rel. Catherine D. Vernon, against Mayor and 
Council of Town of Westfield and Frank B. Moffett, Building Inspector. 
On mandamus. Demurrer to return made to alternative writ. 

Argued before Gummere, C. ]., and Justices Swayze and Trenchard 
Mr. E. A. Merrill for Demurrant. 
Mr. Paul Q. Oliver for Respondents. 
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GUMMERE, C. J.: The relator, Catherine D. Vernon, is the owner 
of a three-story brick residence, located at the corner of Kimball avenue 
and Iclm street, in the town of Westfield. Prior to its purchase by her it 
Was occupied by a single family. After she became seized of the title to 
the property she applied to the building inspector of Westfield for a 
certificate permitting the residence to be occupied and used by two fami 
lies. Her request was refused, and she applied to this Court for, and was 
allowed, an alternative writ of mandamus, commanding the Mayor and 
Council of Westheld and the building inspector of that town to forth 
with issue a certificate of occupancy to her, permitting the occupation and 
use of the said residence by two families, or to show cause to the contrary 
thereof. 

lhe return sets up, as a justification for the inspector's action, that the 
property of the relator had theretofore been used as a one-family resi- 
dence; that it was located within “A” residence district, as designated 
ind defined in an ordinance of the town, passed and adopted on De- 
cember 5, 1921, and entitled “An Ordinance establishing building districts 
and restrictions in the Town of Westfield;” that by Section 2 of that 
ordinance it is provided, among other things, that no building within the 
designated residence district shall be used for other purposes than as a 
dwelling, and for not over one family or for one housekeeping unit; and, 
further, that the issuing of a certificate of occupancy by the building in- 
spector was therein prohibited except for proposed uses of the building 
which were in conformity with the provisions of the ordinance. 

The question for decision, under the pleadings, is whether the facts 
set out in the return justify the refusal of the relator’s application for 
a certificate of occupancy, permitting the use of her dwelling by two 
families. 

The ordinance appealed to is sought to be justified upon the ground 
that it is authorized by Chapter 240 of the Laws of 1920 (Pamph. Laws 
135), which confers upon municipalities power to regulate the location 
and use of buildings—including residences—for the purpose of promoting 
the public health, safety and general welfare. It will be observed that this 
statutory power is a limited one, and does not authorize municipalities to 
restrict the use of residential properties, unless such restriction 1s rea- 
sonably necessary for the carrying out of the declared legislative purpose. 
It follows, therefore, that, where a municipality attempts to regulate the 
use of such properties by restrictions which have no tendency to produce 
the results indicated by the Legislature, such municipal action 1s purely 
arbitrary, not authorized by the act of 1920, and, consequently, null and 
void. 

[5 the provision of the ordinance, under which the inspector’s refusal 
to issue the certificate of occupancy sought to be justified, an exercise 
of the power conferred by the statute, or is it one beyond the power of the 
municipality to ordain? That it is the latter we have no doubt. It oper- 
ates upon every residence within the prescribed district, without regard 
to its size, sanitary appliances or convenience. It permits occupancy and 
use of a residence by a single family, no matter how large, but prohibits 
cupancy by two families, although the total membership of the two 
my ‘be much less than that of the one. In hort, its only purpose, so far 

can be discovered from the language used, is to place a restriction upon 
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the use of residential properties within the designated area, without any 
pretense that such restriction is reasonably necessary for the public health 
and safety. This view is a mere reiteration of that exploited by this 
Court in the case of Handy v. South Orange, 118 Atl. Rep. 838, in which 
the validity of a similar ordinance was under consideration, and, as in 
that case, we conclude that the provision of the ordinance upon which 
the action of the town building inspector is based is ultra vires, null and 
void. The relator, therefore, is entitled to a peremptory writ, command 
ing the Mayor and Council of the Town of Westfield to cause its building 
inspector, Frank B. Motfett, to issue to her a certificate of Occupancy, per- 
mutting the use of her dwelling upon the corner of Kimball avenue and 
Ie-Ilm street as a two-family residence. 
It will be so ordered. 


STATE, IGNACIUNAS, v. RISLEY ET AL. 


(N. J. Supreme Court, Aug. 15, 1923) 

Zonmg Ordinance—C onstruction of Store-—Constitutionahty. 

Case of the State, ex rel. Kaliktas lenaciunas, Kelator, against Warn 
Risley, Inspector of Buildings of the Town of Nutley in the county 
ssex, and the Town of Nutley, Defendants. On mandamus 

\rgued before Justices Kalisch, Black and Watzenbach. 

Messrs. Whiting & Moore for the Kelator. 

Mr. William P. Hurley and Mr. Edward M. Basset (of New York ) 
for the Defendant. 

i\. |. purchased a corner lot in the town of Nutley, and applied to the 
Inspector of Buildings for a permit to erect a store and dwelling thereon. 
The plans and specifications submitted for the proposed building com- 
plied with the Building Code. The application was refused on the ground 
that a zoning ordinance of Nutley prohibited the erection in the district 
in which the lot of K. Ll. was located of a building to be used for store pur- 
poses. 


er I. 
of 


KATZENBACH, J.: This is an application for a writ of mandamus 
to compel the Inspector of Buildings of the Town of Nutley to issue a per- 
mit to the relator for the construction of a dwelling and store property on 
a tract of land owned by him, located at the southeast corner of Conover 
avenue and Yale street, in Nutley. The relator acquired the property on 
June 15, 1922. There are no covenants or restrictions in the relator’s deed 
forbidding the erection of a dwelling and store building upon the property. 
On March 28, 1922, the Board of Commissioners of Nutley passed a com- 
prehensive zoning ordinance and included the relator’s tract of land within 
what is termed in the ordinance “Residence B district.” The provisions of 
the ordinance relating to Residence “B” district are as follows: 

“Within any Residence *B’ district as dicated on the Building Zone 
map, no building or premises shall be used for other than one or more of 
the following three specitied purposes: (1) Any use hereinbefore speci- 
fied as permitted in Residence ‘A’ districts. (2) A dwelling, detached or 
semi-detached, for not more than two families or two housekeeping units. 
(3) An orphanage, old peoples’ home, charitable institution not of a cor- 
rectional nature, dispensary, sanitarium, nursing home, dormitory, con- 
vent, boarding or lodging house or boarding school; provided there ts no 
advertising on or visible from the exterior of the premises.” 
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These provisions prohibit the erection of the store and dwelling 
upon the relator’s land which he desires to build. It is admitted that the 
plans and specifications of the proposed building comply with the build- 
ing code of Nutley and that the only grounds for the refusal of the In- 
spector of Buildings to issue a permit were that the proposed building is 
to be used as a store and is to be located within twenty feet of the front 
property line of the lot. The location of the proposed building on the lot 
has been waived by the defendants, which leaves for consideration the 
sole question as to whether a building permit can be withheld because the 
premuses, when erected, are to be used as a store. 

lhe defendants justify their refusal to issue a permit upon. the 
ground that the State has by legislation delegated to municipalities the 
exercise of its police power and that the provisions of the zoning ordinance 
referred to are a proper exercise of the police power in the interest of the 
public health, safety and welfare. The Acts of the Legislature which 
purport to grant to municipalities the power to enact, by ordinance, the 
provisions in question are a supplement to an Act entitled “An Act con 
cerning municipalities,” approved March twenty-seventh, one thousand 
nine hundred and seventeen; approved April 20, 1920 (Chapter 240 ot 
the Laws of 1920) and a supplement to said supplement approved March 
22. 1921 (Chapter 82 of the Laws of 1921). The tg2t Act, which was 
umended by Chapter 234 of the Laws of 1g22, gives the governing body 
if each municipality power by ordinance to regulate and limit the height, 
number of stores and bulk of buildings hereafter erected, and to regulate 
ind determine the area of yards, courts and other open spaces, and tor 
said purposes to divide the municipality into districts. The 1920 Act gives 
the power to each municipality by ordinance “to regulate and restrict the 
location thereafter of trades and industries and the subsequent location ot 
uildings designed for a specified use in any designated area, and may 
divide the municipality into districts of such number, shape and area, as 
t may deem best suited to carry out the purposes of this Act. For each 

ich district regulations may be imposed designating the trades and 1n- 
dustries that shall be excluded or subjected to special regulations and 
esignating the uses for which buildings may not be erected or altered. 
Such regulations shall be designed to promote the public health, safety, 
nd general welfare.” 


It is the provisions of the 1920 Act upon which the defendants rely 


his case. ‘Lo us it seems doubtful if the ordinance so far as it relates 
the question at issue 1s within the powers delegated by the State to the 
unicipality. The delegation of power is to regulate and restrict the 
tion of trades and industries and the subsequent location of buildings 


ed for a specified use in any designated area. By the exercise of 


power of regulation and restriction the municipality has sought by 


e to prohibit the erection and use of a store for retail purposes 


) 


rea ol Nutley 
sht to “regulate and control” the driving of cattle in streets does 
power to prevent it altogether. McConvill v. Jersey City, 39 


\n ordinance providing that no telephone wires shall be 
across the public street without consent of the Township Com 
regulation or restriction within the meaning of a law pro 
ephone companies may use streets subject to such regula 
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tions and restrictions as the corporation authorities may impose. Summit 
v. N. ¥.& N. J. Tele. Co., 57 N. J. L. 123. Where a Park Commission 
is authorized by a Legislature to enact rules for protecting, regulating and 
controlling highways it has not the power to prohibit all traffic. Barnes 
v. essex County Park Commission, 86 N. J. L. 141. 

It is unnecessary, however, to hold that the Board of Commissioners 
of Nutley exceeded the power delegated to them by the Legislature in 
prohibiting stores in the district in which the relators property is located, 
for the reason that we are of the opinion that the ordinance, in so far as 
it prohibits the relator from erecting on his property a store, 1s void as 
violative of the rights of private property guaranteed to the relator by 
the Federal and State Constitutions. 

Article | of Section 16, and Article 4, Section 8, of the State Consti 
tution provide that private property shall not be taken for public use with- 
out just compensation. Section I of the Fourteenth Amendment to the 
Federal Constitution provides that no State shall deprive any person of 
life, liberty, or property without due process of law, or deny to any per- 
son within its jurisdiction the equal protection of the law. 

The right to acquire property, to own it, to deal with it, and to use it, 
as the owner chooses, so long as the use harms nobody, is a natural right 
This right does not owe its origin to Constitutions. It existed before 
them. Spann v. Dallas, 235 S. W. Rep. 513. It is, however, a right guar- 
anteed by our Constitutions. It is a right necessary to the existence of 
organized society. The protection of this natural right is one of the 
reasons which prompted men to form governments. The protection of pri- 
vate property is the aim of every well-considered form of government 
The right of private property has been called the keystone of the arch of 
civilization. A government which fails to protect the right of private prop- 
erty cannot endure. Men will not undergo the labor and hardships neces- 
sary to the acquisition of property if they find that the ownership and the 
enjoyment thereof is not to be protected. With the right of ownership and 
possession goes the right to use, enjoy and dispose of the property owned. 
The substantial value of property lies in its use. If the right of use be 
denied, the value of the property is lessened or detroyed. A law which 
forbids a certain use of property deprives it of an essential attribute. The 
result in effect is a prescription of its ownership. Spann v. Dallas, supra. 

The defendants, however, say that the right of private property ts 
subject to the police power of the State and must yield to such measures 
as are designed to promote the public health, safety, and general welfare 
of a community. This, as a general proposition, is true. But the police 
power is based upon public necessity and only public necessity can justify 
its use. The abridgement of the rights of the individual is the usual result 


of its exercise. It should never be exercised unless it is clear that the 
object to be attained is so essential to the pub lic health, safetv and welfare 
as to fully justify its exercise. The use of the police power “has grown 1n 


recent years, and Courts have sustained laws and ordinances as valid, 
which formerly would have been declared invalid and invasions of private 
rights. Its use affords an easy route to the attamment of ends otherwise 
impossible. [ach case must be considered separately and tested by these 
general principles. 

In the present case the question to be determined is whether or not 
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the provisions of the ordinance which prevent the relator from using his 
property for a store are necessary for the health and safety of the public 
of Nutley, for, unless the use of said property for store purposes reasona- 
bly endangers or threatens the public safety, health, or welfare, the 
abridgement of its contemplated use is an invasion of the inherent and 
constitutional rights of the relator. A provision of an ordinance which as- 
sumes to be a police regulation, but which in reality is designed to deprive 
one of the use of his property under the pretense that it is enacted to pro 
mote the public welfare, safety and health, will be set aside as an invasion 
of the right of private property. Let us then test the provisions of this 
ordinance in so far as they relate to the relator’s property under those 
well-established princi les of the law. 

The defendants do not claim that a grocery and meat store is a nuts 
ance in a residence locality or elsewhere They claim that the health and 
safety of the public demand the exclusion of stores in residential districts 
for the following reasons: The first is that people in their homes need 
quiet, especially when al and during the early morning hours. <A _ store 
brings noise by the coming and going of customers and the delivery of 
merchandise. We see no relation between stores and noise. It 1s a mat 
ter of common knowledge that during most of the days of a week stores 
are closed carly in the evening, so that no noise emanate from them, 
while the occupants of many private homes spend the evening and some 
times the morning hours in the playing of musical instruments, which pre- 
vents their neighbors from obtaining thorough sleep, repose and_ re- 
freshment. There are doubtless many people who would prefer to live 
next to a store than next to a private dwelling occupied by lovers of music. 
Some stores are noisy, some are quiet. The same is true of homes. On 
this ground we see no justification for invoking the police power to ex- 
clude stores from residential districts. 

The next contention is that sidewalks and roadways in the vicinity of 
stores are more dangerous to children and aged people than in residential 
districts. The coming and going of trucks and delivery wagons to stores 
add, it is claimed, to the dangers of the streets and sidewalks. We do not 
think this contention is supported in fact. There are streets in many resi- 
dential districts which are by reason of being well-paved or through 
thorofares more used by trucks and pleasure cars than streets in commer- 
cial districts and so rendered more dangerous to pedestrians. The drivers 
of motor cars, which are the greatest danger to the life and limb of pedes- 
trians, seek and use the best paved roadways whether in a residential or 
business district. We see no such relation between a store and a danger- 
cus condition of sidewalk and street which justifies, on this ground, the 
invoking of the police power to prohibit a store in a residential section. To 
regulate and control traffic so as to eliminate as far as possible the danger 
to other users of highways is proper, but to prohibit stores because they 
may increase the danger in the use of a highway is not in our opinion a 
proper exercise of the police power. 

The detendants next contend that stores create litter and dust. [éx- 
celsior, wrapping paper and refuse are scattered about. This is deleterious 
to health and increases the fire hazard. Litter, dust, pieces of paper and 
refuse are found about many neglected homes. ‘These matters can be reg- 
ulated by general ordinances. The fact that in some instances stores may 
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have been in this condition affords no justification either for assuming 
that the proposed store of the relator will be kept in this condition or for 
invoking the police power to prohibit property from being used as stores. 

The final argument advanced in favor of this provision of the ordi 
nance is that misplaced stores in the heart of a re sidential section often 
start a blighted area. ‘Tenants move from surrounding houses. Public 
health and safety are concerned in the prevention of blighted areas. Hence 
itis lawful to prohibit stores in residential communities to prevent blighted 
areas. ‘This argument is not appealing. It 1s true that in Browing cities 
there are often created what is termed blighted areas. They may, in some 
instances, have come from the placing of stores in eer ome section. 
Bhghted areas, however, more frequently arise by the purchase in some 

residential section of a city of properties by members of a race different in 

color or nationality from those who have been living in that section, which 
prompts the other residents in that section to move to other sections of 
the city more congenial. An ordinance which would obligate persons of 
different nationalities or religion or color to live in different and specified 
sections of a city would, we think, be held unreasonable and discrimina- 
tory. So some people would prefer to live where there are stores. Others 
would prefer their exclusion from the districts in which they reside, but 
to prohibit them in a residential section by ordinance is not, we think, a 
valid exercise of the public power. In arriving at this conclusion we are 
not unmindful of the fact that many of the features of this ordinance, 
which is a typical zoning ordinance, are permissible as a valid and proper 
exercise of the police power. For example, the regulation and determina- 
tion of the area of yards, courts and other open spaces, is proper in con- 
gested districts and a valid exercise in the interest of public health of the 
public power. So the limitation of the height of buildings is a proper reg- 
ulation in the interest of public safety. 

The ordinance will not be set aside in its entirety but will be held in- 
valid as to the prohibition sought to be enforced against the relator. The 
fact that the relator purchased the property after the passage of the ordi- 
nance makes no difference, as the relator stood in the position of his grantor 
end obtained by the conveyance all the rights with respect to the property 
which the grantor possessed, among which was, we think, the right to use 
the same for the purpose of erecting thereon a store and dwelling of the 
character proposed. A peremptory mandamus will be awarded directing 
the inspector of buildings of Nutley to issue to the relator a building per- 
mit. The relator is entitled to costs. 


WARE v. CITY OF WICHITA. 


(Kansas Supreme Court, 214 Pac. Rep. 99). 
Zoning Ordinance Valid Exercise of Police Power 
[ PorTION OF CourT’s OPINION |. 

The next contention is that the zoning ordinance and the statute which 
authorizes it have the effect of taking defendant’s property or of diminish- 
ing its value without compensation. It often happens that a valid exercise 
of the police power has such etfect. The most common examples of this 
are found in statutes and ordinances relating to the health, safety, or 
morals of the people. With the march of the times, however, the scope of 
the legitimate exercise of the police power is not so narrowly restricted by 


‘ 
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judicial interpretation as it used to be. There is an aesthetic and cultural 
side of municipal development which may be fostered within reasonable 
limitations. See Paola v. Wentz, 79 Kan. 148, 152, 98 Pac. 775, 131 Am. 
St. Rep. 290; Remington v. Walthall, 82 Kan. 234, 108 Pac. 112, 31 L. R. 
A. (N.S.) 957. Such legislation is merely a liberalized application of the 
general welfare purposes of state and Federal Constitutions. 

We note that the Supreme Court of Texas rejects this view (Spann v. 
City of Dallas, 111 Tex. 350, 235, S. W. 513, 19 A. L. R. 1387) in con- 
sidering an ordinance of the city of Dallas which prohibited the construc- 
tion of business buildings in a residence district, but the Dallas ordi- 
nance appears to have been founded on the mere general grant of legisla- 
tive authority conferred on Texas municipalities. We have held invalid a 
somewhat similar Kansas municipal ordinance which had no stronger basis 
for its support. Smith v. Hosford, 106 Kan. 363, 187 Pac. 685. See, also, 
City of Goodland v. Popejoy, 98 Iwan. 183, 157 Pac. 410. But an express 
grant of power to cities of 20,000 inhabitants to enact zoning ordinances 
followed the Smith-Hostield decision at the next regular session of the 
Legislature. Laws 1921, c. 100. Even the Texas decision takes note of a 
possible justification for such ordinances, made pursuant to an express 
grant of legislative power, saying: 

“Another decision strongly relied on by the defendants in error is In 
re Opinion of the Justices, 234 Mass. 597, 127 N. E. 525. The decision 
sustains the validity of an ordinance segregating manufacturing and com- 
mercial buildings from homes and residences. But the ordinance, it ap- 
pears, was passed under an express amendment to the Constitution of 
Massachusetts, granting to the Legislature the express power to limit 
buildings, according to their use or construction, to specified districts of 
cities and towns. We have in Texas no such constitutional provision. 
Spann v. City of Dallas, supra, 111 Tex. 361, 235 S. W. 517, 19 A. L. R. 
1387.” 

It need hardly be said that a valid statute expressly granting to cities 
such power is just as potent as a constitutional provision to the same effect. 





REITENBERGER v. WOODBURY HEIGHTS WATER CO., ET AL. 


(Board of Public Utility Commissioners, July 28, 1923). 

Borough—Refusal to Lay Water Mawn—Jurisdiction—A pproving Franchise Order. 

Case of Michael Reitenberger, Complainant, against Woodbury 
Heights Water Co., Borough of Woodbury and Henry Schomber, De- 
fendants. 

Mr. Edward [. Berry and Mr. Frank B. Jess for Complainants. 

Mr. Oscar B. Redrow and Mr. David O. Watkins for Henry 
Schomber. 

Mr. Edwin G. FE. Bleakly for Borough of Woodbury Heights. 


THE BOARD: This matter is before the Board upon the com- 
plaint of Michael Reitenberger of his inability to obtain water from the 
Woodbury Heights Water Company. It appears that it will require the 
laying of approximately four hundred and fifty feet of mains to connect 
the complainant’s house with the Company’s mains. The Company is 
willing to lay the pipe and install the service, but the Borough has re- 
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fused to grant a permit to open the street. Its refusal is based upon the 
ground that a franchise was granted by it in 1921 to Henry Schomber to 
lay and maintain water pipes and mains in the streets of the part of the 
Borough, where the extension is desired. 

At the hearing it was indicated by counsel that if the reasons for re- 
fusing the permit to the Water Company were without substance the 
sorough would grant the same. 

The Board has no jurisdiction to require the Borough to grant the 
necessary permit to install the mains in the streets necessary for service 
to the complainant. The franchise granted to Henry Schomber is void, 
due to the fact that the statute was not complied with, which provides 
for the formation of water companies. Furthermore, the alleged fran- 
chise has never been approved by the Board. It is also apparent that 
under the statute an individual cannot function lawfully as a public 
utility in the operation of a water company. This has been fully covered 
in the matter of the application of Chas. G. Justice for the approval of a 
franchise of Glassboro Township (Vol. 5, Board’s Reports, p. 701). 

The testimony shows that the Woodbury Heights Water Company 
was duly incorporated under the Water Company Act, and that the town- 
ship of Deptford, in accordance with the statute, consented to the forma- 
tion of this Company for the purpose of serving its inhabitants with 
water. No special franchise was ever granted to the Water Company to 
serve the township or to lay and maintain its pipes in the public streets, or 
within the township limits. Subsequently the Borough of Woodbury 
Heights, which was formerly a part of the Township of Deptford, was in- 
corporated, and the Woodbury Heights Water Company has continued to 
maintain a water supply in the Borough of Woodbury Heights. 

We do not believe it to be our duty to pass upon the legal question as 
to whether or not the Township, and subsequently the Borough had, by its 
conduct, estopped themselves from prohibiting the Water Company to 
serve the Borough indiscriminately with a water supply. That problem is 
unquestionably one for the Courts. 

The public, however, is entitled to service from the Water Company, 
and the Company is a public utility subject to the jurisdiction of this 
Board. It should proceed at once to lay the desired mains. 

Local disputes, therefore, should not effect the right of the public 
to obtain the necessary service, and to better enable the Water Company 
to carry out its public duty of affording service to the inhabitants of the 
Borough, an order will be entered requiring the Woodbury Heights Water 
Company to provide a water supply to the complainant without delay. 





SOME RECENT UNITED STATES PATENT OFFICE DECISIONS. 


S. P. Darby & Union Grocery Co. v. South Georgia Produce Co— 
Opposition No. 4672. Decision rendered September 11, 1923, Assistant 
Commissioner Fenning granted a request for the return of the opposition 
fee, which was paid within the thirty days from the date of publication al- 
lowed by the statute. The opposition, however, was not accompanied by 
the required verified showing. No proper opposition, therefore, was filed 
and none was instituted. The Assistant Commissioner said: 

“The Act of March 6, 1920, authorizes the Commissioner ‘to pay 
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back any sum or sums of money paid to him by mistake.’ It has been the 
uniform practice of this office for many years to refund to applicants 
fees paid in incomplete applications for patent and incomplete appliea- 
tions for registration of trade marks when the applications have become 
abandoned for failure to complete within one year. Thus, 1f an applica 
tion for patent is filed with the fee but the papers do not include the statu 
tory oath, the fee will be returned if the papers are not completed. By 
analogy, it seems clear to me that when an opposition is filed without the 
verification, the fee should be returned if the verification is not filed within 
the statutory period. Jeremy in his [equity Jurisprudence states ey it mis 
take is ‘that result of ignorance of law or fact which has misled a person 
to commit that which, if he had not been in error, he would not Linas grin 
Lam satisfied that applicant would not have paid the fee 1f he had not been 
misled to assume that the payment of the fee would institute an opposi- 
tion proceeding. Ignorance of law or fact caused him to pay the fee by 
mustake.” 





The H.C. Cook Co. v. George B. Graff Company (Graff-Underwood 
Company Substituted ).—Interference No. 47,271. Decision rendered Sep- 
tember 1&8, 1923. Assistant Commissioner lFenning ag ownership of 
the trade mark “Vise,” as applied to paper clips, to The H. C. Cook Co., of 
\nsonia, Conn. One Munger devised a clip to which he aaa the name 
“Vise” and sold it as the product of the “Vise Clip Company.”’ In 1gog 
he entered into an agreement giving Gratf the sole and exclusive agency 
for the sale of the clip. Munger subsequently received a patent and en- 
tered into an exclusive license agreement with Graff to sell during the life 
of the patent. The Cook Company manufactured and marked the “Vise” 
clips for Munger and supplied Graff with clips. In 1gto Graff sold his 
good-will and the business to the Cook Company, and Graff became the 
sole agent for the Cook Company for the sale of the clips. It is urged 
that the business and good-will belonged to the Graff-Underwood Com- 
pany. It will be noted, however, that Graff unequivocally transferred to 
the Cook Co. all his business, stock and good-will. The Cook Co., there- 
fore, became entitled to the use of the “Vise” trade mark as that Company 
has never abandoned that mark. In this case the Assistant Commissioner 
said: | 

“T am satisfied that when it has been shown that Graff transferred his 
business and his trade mark to the Cook Co., it will not be assumed in the 
absence of a clear showing that the Cook Co. divested itself of title in fav- 
rr of Graff merely by arranging to let him be the only person to sell the 


goods. It seems inequitable for a person who has sold his business and 

trade mark to presume to acquire title to that trade mark by entering into 
ubsequent business relations with the purchaser in the absence of a clear ! 
tatement that the business relations had contemplated the transfer of the 

mark 


In the case of the same parties a companion case to the case above, 
sistant Commissioner Ifenning held, Sept. 18, 1923, that file signals and ’ 
index tabs employing clips are goods of the same descriptive properties as 
the clip themselves and, therefore, he awarded ownership to the Cook Co 
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I:dwin R. Gill v. Gill Storage Battery Co., Inc. Opposition No. 3959. 
Decision rendered September 20, 1923. Assistant Commissioner lenning 
affirmed the decision of the examiner of interferences dismissing the oppo 
sition to the registration of a trade mark consisting of the word “Guill” in 
somewhat peculiar type arranged diagonally, and with what 1s alleged to 
be the representation of electric waves interlacing with the letters in such 
form that they may indicate to observers a graphical illustration of a flash 
of lightning. Opposer alleged that the mark should be canceled because 
it consists merely of the name of himself as an individual. Assistant Com- 
missioner Fenning, however, held that the mark would not preclude op- 
poser’s use of his name in an ordinary, proper way. ‘The Assistant Com 
missioner also said: 

“Something is said with respect to the use of the word ‘Gill’ by op 
poser as a trade mark many years ago and of prospective use by his pros- 
pective assignee of a patent, but trade mark rights are not procured in the 
Umited States by intent to use, nor are they maintained by abandonment 
of use. Moreover, the mark here in issue being distinguished cannot pre 
clude the opposer’s right to use his own name. QOpposer cites the recently 
decided case of Tinker vy. Patterson Co., 310 O. G., 489, but that case 
seems not to control here, since there was no additional feature inter- 
twined with the letters of the name so as to conceal the identity of the 
name as such.” 


West India Oil Co. v. The Warren Refining and Chemical Co. Op- 
position No, 4111. Decision rendered September 29, 1923, First Assistant 
Commussioner WKinnan sustained the opposition of the West India Oil 
Co., of Bayonne, N. J., to the registration of the word “Warco” by The 
Warren Refining and Chemical Co., of Cleveland, Ohio, in view of the 
opposer’s trade mark “Wico.” The words are formed in part by the ini- 
tial letters of the names of the parties, but this was held to be immaterial. 
It was urged that the applicant is engaged in domestic commerce while 
the opposer 1s eng: iged in export trade only, and the decision in Hanover 
Star Milling Co. v. Metcalf, 224 O. G., 1407, 240 U. S., 403, was cited as 
authority for fastetealiion It does not appear, however, that applicant 
does not use its mark in export trade. It was held that this decision had 
no applicability to the present case, which involved a question of the reg- 
istration of a trade mark, citing Ball and Gunning Milling Company v. 
Mammoth Spring Milling Company, 259 ©. G., 183, 48 App. D. C., 243. 
The First Assistant Commissioner said: 

“While the marks are not identical, they are quite similar in appear- 
ance and sound, and no error is found in the holding of the examiner of 
interferences that their simultaneous use on the goods of the respective 
parties, which are clearly of the same descriptive properties, would be 
likely to cause confusion in the mind of the public. Both commence with 
the letter “W’ and end with the letters ‘co’. Certainly, if there is likeli- 
hood of confusion between the marks ‘sco’ and ‘Crisco’ as held by the 
Court of Ap peals in the case of The Procter and Gamble Company v. 
Ieney Shortening Company, 278 ©. G., 360, 50 App. D. C., 42, there would 
be likelihood of confusion between the marks involved in this case. 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 


In Harton, Admr., v. N.Y. Central Railroad, Supreme Court Jus- 
tice Charles C. Van Wirk, of the Appellate Division of the New York 
Supreme Court, recently gave an opinion on how motorists can avoid 
railroad crossing aceidents with their mevitable death toll. The case 
presented to the Appellate Division all the elements that usually are 
brought torth in a crossing accident. The motorist killed was driving 
over the state road in an automobile and was struck by a train at a grade 
crossing. There were warning signs on the highway approaching the 
crossing, and the controversy taken on appeal centered on the interpreta 
tron of Section §3.\ of the railroad law of the State of New York in 
relation to these signs. In his decision Justice Van Kirk said: 

“\ new vehicle has come into general use, which has occupied our 
highways to the exclusion almost of horse-drawn vehicles. Not only are 
more people exposed to danger because many more now travel on high- 
wavs, but because those riding im trains likewise are put in jeopardy by 
the motor car; an automobile often carries five or six persons rather 
than one or two, a bus may carry a dozen and a train often carries scores. 
Because of its (the automobile’s) weight, its momentum, its mertia, its 
strong metal construction and its speed, it wrecks trains. On the other 
hand when properly driven and maintained in good condition, it is under 
complete control; it may be stopped or started at will; it will stand without 
hitching and may be safely left unattended; it will not take fright at a 
train, however close to its nose.” 

Having distinctly pointed out that the automobile as a machine has no 
responsibility for accidents, the Justice said: 

“Having provided for a disk sign and how and by whom it shall be 
ed the statute in peremptory language provides: ‘It shall be the duty 
he driver of any vehicle using such a street or highway and crossing 
to reduce speed to a safe limit upon passing such sign and to proceed 
wutiously and ily with the vehicle under complete control.’ It is 
ur view that if the drivers of automobiles obey this statute to its letter 

-eldom if ever, will injuries be suffered at grade crossings. 


+ 
~~ 


price of safety by obedience to this statute means no more than 
‘or four seconds of time—a small price for a life and in any event 
(Legislature was more interested in preserving life and limb 
¢ the right to recover damages for life and limb lost. 

he safe limit to speed in approaching a crossing is that speed at 
e driver of an automobile, as he arrives at a point where he can 
v vhen it is near enough to render crossing ahead 
erou an stop his car if necessary before he reaches the track. It 
het one cannot see If he cannot see without stopping 

rp in Lanor UNIONS A CONDITION OF ELMPLOYMEN1 


ver required his employés to agree not to become member: 
ind discharged employés who refused to sign such an agree 
ke resulted, which was settled, and the places of all Union 
had Jeft were filled. Afterward, in combating the mdivid 

term of labor, a committee was appointed by a central La 
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bor Union to oppose the system of the employer. The chairman of the 
committee published letters against the system in a local newspaper, and 
the committee instigated many public meetings attacking the individual 
contract system, procured an automobile truck bearing a sign stating that 
there was plenty of work for men of the trades of the employer in other 
cities, Which were named, and disturbed the employés in other ways. The 
employer sued for an injunction against such disturbance. In the case of 
the Moore Drop Forging Company v. McCarthy and others, decided by the 
Supreme Judicial Court of Massachusetts, and reported in 137 North 
eastern Reporter, gig, Justice Crosby said : 

“The plaintiff (employer) was entitled to make it a condition that 
those entering its employment should not be or remain members of a La- 
bor Union, and ts entitled to be protected by the law and to receive what- 
ever benefits may accrue from such a contract. .  . . The right of one 
to have the benefit of his contract is a right which can lawfully be inter- 
fered with only by one who is acting in the exercise of an equal or superior 
right which comes in conflict with the other... The finding that in 
\ugust, 1921, the plaintiff’s business was operated in a normal and usual 
manner and to a normal extent, and that the places of all the union men 
who had left the plaintiff's employ had been filled, and that the strike bene- 
fits had not been paid since December, 1921, shows plainly that the strike 
was Over at that time. 

“But, if the strike was still pending, the members of the Central Labor 
Union had no right to interfere with the plaintiff's business for the illegal 
reason of forcing it to abandon the making of individual contracts with its 
employés. . . . The findings of the master were that the individual 
contract committee by its acts intentionally attempted to interfere with the 
plaintiff in its business, that such acts were calculated to injure the plaintitt 
in the sale of its products, and were without lawful justincation; the acts 
above recited were in substances a boycott and illegal.” 


LEAVING Factory CONTRARY TO EMPLOYER'S RULE 


An employé had his foreman repair a machine at which he was work 
ing, and, with the foreman’s consent, left the factory to get some bromo 
seltzer to relieve a headache from which the foreman was suffering. A 
rule of the employer conspicuously posted in the plant forbade employe- 
to leave their department before a quitting bell. On his way back to th 
factory, the employe was killed by a train. An award of compensation was 
made on the theory that the deceased was acting within the scope ot E tie 
employment. “This award was reversed by the Supreme Court of Michiga 
in the case of Ballman vy. D'Arey Spring Company, reported in 192 North 
western Reporter, 590 The opinion by Justice Steere said: 

“No duty in the line of his employment required Ballman to leave thi 
plant. Tle went, during working hours, at his own suggestion, in th 
est of Stevens (the foreman) or himself or both, away from the plant to 
drug store, where he got some bromo-seltzer and a bar ot chocolate. In 
soing he violated an order of his emplover and was doing nothing to ad 
vance its interest... Ile was employe d to do a particular work at 
particular place, and left 1 icine working hours tor a nussion whiel 
served his employer no useful purpose, and encountered a tatal risk which 
hore no relation to his employment.” 
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SOME RECENT AUTOMOBILE DECISIONS 
Where, in an action for damages against the owner of an automobile 
who parked the car against the curb of a public street having a 10 per ws 
cent. grade, stopped the engine and securely set the brakes, which were I: 
in good condition, the car is shown to have remained at the place where , 
parked trom 10 to 20 minutes, and, then, propelled by gravity, to have run i] 
down the street and produced the injury complained of, and their persons - 
are shown to have been in proximity to the car while it was parked, in the th 
absence of evidence tending to show that the car was started through some os 
gency for which defendant was responsible, the rule of res ipso loquitur fe 
will not be applied.—Buzzello v. Sramek, Neb., 193 N. W. 743. pl 
In action for injuries sustained by a minor through being struck by br 
detendant’s automobile driven by his alleged servant, mstructions that pr 
there was no lability if defendant had no control of the business wherem to 
the driver was engaged, except to receive part of the net profits, held 
properly refused as disregarding evidence and as invading the province fr 
of the jury.—Bains Motor Co. v. Le Croy, Ala., g6 So. 483. Wi 
The owner of an automobile purchased for and turned over to his kn 
son, to be used as the latter saw fit, is hable under Comp. Laws 1915, 8 th 
j825, for injuries resulting from the son’s neghgence while driving the lis 
car tor his own pleasure Rohrer v. Schreiber, Mich., 193 N. W. 905. Jo 
The statute of the State of Washington, providing that on the sale of 
of any motor vehicle the delivery thereof shall not be deemed to have been | ‘ 
made until the vendor has removed his license number plates, 1s in the Ir 
nature of a police regulation for the protection of the public, to enable Sa 
one injured by the negligent driving of an automobile to identify the per 
son liable by a public record showing the license of the vehicles.—Davis Ac 
v. Slocomb, U. S. A., 288 Fed. 352. iS 
Pedestrian who started to cross street at the place allotted to and 18 
ordinarily used by pedestrians, and who before leaving the sidewalk care- 
fully looked up and down the street, but was struck by an automobile 18 
which had turned into the street from an intersecting street, held not 
contributorily negligent as a matter of law, though she did not look up 1S 
and down the intersecting street—Courviosier v. Burger, Calif., 215 
Pac. 93. 1S 
In an action by the owner of an automobile against a garage keeper 
for the loss of a car stored with defendants, evidence that plaintiff carried . 
insurance on his car and had collected the money from the company was ot 
without probative value, and its admission for the purpose of showing Py 
that plaintiff might be more careless in leaving his car where it could be o~ 
taken, or as bearing on the genuineness of his claim, or on his reliability . 
or truthfulness, was prejudical error.—Feins v. Ralby, Mass., 139 N. EF Be 
530 
lf defendant garage keeper was paid for repair work that did not ie 
benefit plaintiff, owner of the car repaired, the demand and acceptance 
of such payment was unjustifiable, - recovery could be had for want of 180 
consideration therefor. la Plante v. Du Pont. Mich., 193 N. W. &20. 186 
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OLDEST LIVING N. J. LAWYERS. 


editor of law Journal 

Str: | give herewith a list of the 
oldest: living lawyers of 
sey, taken from the list supplied by 
the N. J. Supreme Court in 1got 
and compared with the new list 
found in the N. J. Lawyers’ Diary 
published in 1423. This list em- 
all who admutted to 
practice during the years from 1850 
to 1870 

Those 


New jer 


braces were 


marked have removed 
from the State, and those marked 
with a + are not, or at least not 
known to be, in active practice in 
this State. (1 have compared this 
list with that furnished in the Law 
JoURNAL of tyo2 (Vol. 24, p. 759), 
of which list three only are living, 
Dennis HH. Smock, Bernard H. 
Truesdell and possibly Andrew J. 
Sandford ). 


Year 

Admitted. © COUNSELLORS, 

1861. Joseph Coult, Newark. 

1862. William A. Lewis, Jersey 
City. 

i863. George ©. Beekman, Ked 
Bank. 

1863. Edward W. Evans, Tren- 
ton. 

i863. John B. Huffman, Cape 
May Court House. 

1863. John F. Stickel, Rockaway. 

1864. *Kdward S. Wilde, Newark, 


(last address). 


(864. Walter M. Lyon, Newark. 

1864. FOscar Jetfery, Washington 
(just going to retire). 

(865. William H. Morrow, Belvi- 
dere. 

1865. William Brinckerhotf, Jer 
sey City. 

1866. J. Eugene Vroth, Camden 

1866. Augustus Zabriskie, Jersey 


City 


1867. Joseph i, Randolph, Mor 
ristown 

i868. FJames J. Bergen, Somervilk 
( Justice Supreme Court ) 

i868. Benjamin o\. Vail, Ehiza- 
beth. 

86g. John A. Blair, Jersey City 

86g. Raymond PP. Wortendyke, 
Jersey City. 

pk6g. RK. M. J. Smith, Trenton. 


1860. * James W. Vroom, 42 Broad- 
way, New York City. 


186g. *ledward W. Ward, New 

York City. 
ATTORNEYS, 

1856. *Dennis H. Smock, Red 
Bank. 

1857. *Bernard H. Truesdall, War- 
wick, N. Y. 

1858. *Andrew J. Sandford, Cleve 
land, ©. (last address). 

1859. tAsa Whitehead, Newark. 

1859. *C. Meyer Zulick, Avon. 

1862. *Charles Wehle, 290 Broad- 
way, New York City. 

1863. *Beach Vanderpoel, Jr. (No 
address known). 

1864. 7Jos. kX. Trippe, Newark. 

1864. *Ithas M. White (last ad- 
dress, Stapleton, S. 1.). 

1865. *David D. Dunean, — 105 
Broadway, N. Y. 

1866. *Howard Richards, 68 KF 
54th St., New York City 

1867. *William Edgar Rogers, 
Washington, D. C. 

1867. Norman L. Rowe, Newark. 
1867. *Abraham B. Bunting, Min- 
neapolis, Minn. 

1868. Guy Minton, Morristown. 
186g. *Sergeant P. Stearns, Mont- 

real, Canada. 
i869. Horace Stetson, Orange. 
1869. TT. HH. S. Van Roden, La- 
noka. 


Thus we find but 21 counselors 
living who were admitted between 
the years 1850 and January, 1870, 
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three of whom are non-resident, or 
unknown, or practice only in New 
York City, and only 18 attorneys, 
of whom 14 live out of the State 
or have stopped practice. We thus 
have, so far as known, but 18 
counselors and four attorneys of 
this period now engaged in practice 
in New Jersey. 

According to the list of present 
lawyers of 1923, there are about 
9,000 names and, taking the years 
from 1850 to 1881, not including 
i881, or those who have practiced 
43 years or over, there are 17! 
counselors and 282 attorneys. 

\s it is quite unusual for a 
lawyer to continue long in practice 
without becoming a counselor, it 1s 
near the fact to say, that there are 
only about 175 lawyers in actual 
practice admitted prior to the year 
i881, out of the present number of 
about g,ooo. This number ts prob- 
ably largely reduced by the incapac- 
ity of age. 

Mr. Joseph Coult (1861) of 
Newark, is, therefore, the Nestor 
of our State Bar and to him I send 
greetings and tokens of respect. 
Others, prior to 1870 are: 

William H. Morrow (1865), ap- 
pointed Presiding Judge of the 
County Court of Warren county in 
18-4; Joseph F. Randolph (1867), 
an authority and writer of note on 
testamentary matters; James Jf. 
SZergen (1868), formerly  vice- 
Chancellor, now Supreme Court 
Justice, well-known and beloved by 
the entire Bar of the State, one of 
the best speakers the House of As- 
sembly ever had, and, while acting 
as Vice-Chancellor and Supreme 
Court Judge, winning esteem and 
honor by his absolute fairness and 
ability; Benjamin A. Vail (1868), 
former Judge of the Union County 
Court of Common Pleas and then 
Circuit Court Judge, a man _ of 


much ability, highly esteemed and 


loved by all who came before him; 
John A. Blair (1869), former 
Judge of the Second District Court 
of Jersey City and then County 
Judge of Hudson County: and Os- 
car Jeffery who retires this year 
after 59 years of practice. 

Other men who have made their 
mark and who were admitted after 
1870 but before 1881 are: Frank 
sergen (1873), general counsel for 
the Public Service Corporation: 
Kdward M. Colie (1876), of New- 
ark; Circuit Court Judge Willard 
W. Cutler (1878), of Morristown ; 
Atwood L. DeCoster (1880), the 
well-known Referee in Bankruptcy ; 
Krederick [Frelinghuysen (1871), 
President of the Mutual Benefit 
Life Insurance Co. of Newark; 
William B. Gourley (1880); John 
\W. Griggs (1871), ex-Governor 
and ex-Attorney-General of the 
United States; William S. Gum- 
mere (1871), our present Chief 
Justice, a man of high attainments, 
one who lends lustre to our State 
Bar and whose opinions are quoted 
in many States of the Union; Wil- 
liam M. Johnson (1870), who did 
so much for the N. J. State Bar 
Association, a former Senator from 
sergen County and ex-Assistant 
Postmaster-General of the United 
States; Samuel Kalisch, Associate 
Justice of the Supreme Court; Ed- 
ward (. Keasbey (1872), former 
Editor of the Law JourNaL, who 
has written many articles and made 
many addresses on current law 
topics and is at present an indispen- 
sable member of our State Bar As- 
sociation; Richard V. Lindabury 
(1874), who by his ability and 
thoroughness has reached the very 
top of his profession in this State ; 
Leonor I. Lores (1880), who soon 
turned his great abilities to railroad 
ing and is now the President of the 
ID. & Hl. system and was former 
President of the B. & O., and Wes 
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tern Superintendent of the Pennsyl- 
vania system, with over 40,000 men 
under him, a patron and friend of 
Rutgers College; James FF. Minturn 
(1880), Associate Justice of our 
Supreme Court; James Neilson 
(1871), of New Brunswick, a bene 
factor of Rutgers College; R. 
Wayne Parker (1870), Congress- 
man for so many years from Es 
ex; George T. Parrot (1873), for 
nearly thirty years a wonderfully 
successful Surrogate of Union 
County; Samuel bk Robbins 
(1880), late clerk in) Chancery; 
Louis H. Schenck (1877) County 
Judge for many years of Somerset 
County; George M. Shipman 
(1873), County Judge of Warren 
County for a number of terms; 
Bayard Stockton (1878), one of the 
best of our Advisory Masters and 
who has the reputation among the 
tar of “never letting anything get 
by him; Alan Hl. Strong, of New 
Brunswick, counsel for the Penn- 
sylvania Railroad and lately given 
the degree of LL.D. by Rutgers 
College; foster M Voorhees 
(1880), former Governor of New 
Jersey; Ira W. Wood (1880), 
Congressman for many years from 
Mercer County, ete., ete. 

Perhaps more have distinguished 
themselves, but the above include 
all of whom the writer has personal 
knowledge, of the periods mention 
ed above. Certainly we can_ be 
proud of what these men have ac 
complished and the distinction they 
have given to the Bar of this State. 

Wittiam M. StiteMAN (1880) 
Plainfield, August 29, 1923 


“CHARACTER AND FITNESS” FOR 
THE BAR OF NEW JERSEY. 


\cceordimg to the recent rule of 
the Supreme Court (Rule 7, See 
tion & promulgated June 5th last), 
the following committees have been 
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appointed in the several counties 
“to investigate the character and 
fitness of all candidates for admis- 
sion as attorney-at-law resident in 
such county :” 

Atlantic—-Clarence L.. Cole, John 
B. Slack, Charles S. Moore. 

Cape May County—Henry H 
ldredge, James M. Kk. Hildreth, 
Jonathan Hand. 

Cumberland County—lLeroy W 
Loder, Herbert C. Bartlett, [outs 
HY. Miller. 

Salem County—J. 
nickson, [edward © 
Daniel V. Summerill. 

Burlington County—William D 
Lippincott, Harold B. Wells, Chas 
\. Rige 

Monmouth County—Halsted H. 
Wainwright, Rulif V. Lawrence, 
Henry Ik. Ackerson, James D. Car 
ton 

(cean County 
man, Wilfred H 
leon Berry 

Bergen County—Wm. J. Morri- 
John B. Zabriskie, Guy 


Forman Sin 
Waddington, 


Henry It. New 
Jayne, Jr.. Maga 


son, Jr. 
LL. Fake 

Camden = County—Samuel — Bk. 
Robbins, Wilham T. Boyle, Ray 
mond R. Donges, Floyd H. Bradley 
County Thomas <A 
Davis, Andrew Van Blarcom, Ben 
jamun AM. Weinberg. 

(sloucester County—Franeis Bb 
Davis, Wills T. Porch, Alexander 
lL. Rogers, Joseph J. Summerill. 

Hudson County—Charles 1. Car- 
rick, John Irancis Gough, Robert 
J. Bain, William C. Asper, Horace 
Roberson. 

Hunterdon County—George W 
large, Walter FL Hayhurst, Harry 
J. Able. 

Mercer County —John — \ ie 
Wicoth, Witham N. Cooper, Henrys 
M. Hartmann 

Middlesex County —Russell  E. 
Watson, Harry S. Medinets, John 
\. Coan 


Issex 








214 rHE NEW JERSEY 


Morris County—Alfred Elmer 
Mills, Joshua R. Salmon, Lawrence 
Day 

Passaie County — Michael Dunn, 
edgar Hl. Tilt, Harry H. Wein- 
berger, Garret Van Cleve. Munson 
Force. 

Somerset  County—-Hugh — K. 
Gaston, John FF. Reger, Azariah M. 
Beekman. 

Sussex County—Theodore = S1- 
monson, Levi Hl. Morris, Henry PF. 
Kays 

Union County—Clark Melk. 
Whittemore, George 1] Parrot, 
Walter [. Hetheld, or. 

Warren County—Svylvester  (¢ 
Smith, Sr.. George M. Shipman, 
Oscar Jettery 
HUDSON COUNTY QUESTION- 

NAIRE TO LAW STUDENTS 

The following is the question 
naire sent out in October by the 
(ommiutte on Character and Fitness 
of the Hudson County Bar to all 
students proposing to apply fon 
n attorney's license at the No 
vember Term of the N. J. Supreme 
(ourt: 

i. Give your full name, age, res 
idence and birth place. If born in 
a foreign country, at what age did 
you come to the United States ? lf 
naturalized, state when and where? 

2. When have you resided in 
Hludson County and when = and 
where have you resided elsewhere ? 
State your residence for the past 
five years (street and number, city 
and State) 

2. State the names, residence and 
vation of your parents 

}. State all the schools you have 
ended and between what dates. 

5. Did you attend college? If 
0, state what colleges and when, 
specifying dates. What degrees 1f 
any, have you received ? 

6. Did you attend a law school ? 


ia 
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If so, state what school and when, 
specifying dates. What degrees in 
law, if any, have you received ? 

7. Lave you changed your name ? 
If so, state facts fully. 

8. Have you been employed in, 
or studied law in, a law office? If 
so, give a full list of such offices and 
state the period, specifying dates 
and nature of your employment or 
study in each. State specifically 
the office of the practicing attorney 
in which you have served a clerk- 
ship as required by the rules of the 
Supreme Court for the Admission 
of Attorneys. State in detail the 
time spent by you in regular datly 
service in the professional business 
of the attorney in whose office you 
have served. 

gy. Tlave you ever apphed for ad 
niission to practice as an attorney 
or counselor in any court in any 
other State or country? If so, spec 
ify when and where; whether you 
were admitted to the Bar and if so, 
how long and where you practiced. 
If admitted, have any charges ever 
been preferred against you as an 
Attorney and Counselor-at-law ? If 
so, With what result. 

10. Have you ever before applied 
for admission to the Bar of the 
State of New Jersey? If so, when, 
and why were you not admitted 
State fully the reasons. 

11. Have you ever been employed 
in any occupation, business or pro 
fession other than the law? If so, 
when and where? State fully the 
names and addresses of all your em 
ployers, the positions you have oc 
cupied and the period of such em 
ployment, specifying dates. — Are 
such employers willing to appear 
before the Committee on your be 
half? Have you ever been engaged 
in any business or profession on 
your own account? If so, state in 
detail the nature thereof, the time 
during which you were so en 
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gaged, where the business was lo 
cated, and what became of it 

12. Hlave you ever been a party 
to or otherwise involved in any legal 
proceeding, civil or criminal? [lave 
you ever testified in any legal pro 
ceeding? If so, state facts fully. 

13. Give the names and addresses 
of at least three persons to whom 
you refer as to your character and 
state how long you have known 
each. 

14. State fully the various rea- 
sons for your desire to adopt the 
practice of the law as a profession. 

15. State in a general way your 
plans for the future in the legal 
profession 

16. Do you believe in the form 
of and are you loval to the Govern 
ment of the United States? 
fa. ke dave bia eo arb dk wa eae , do 
declare upon my honor: | have read 
the foregoing questions and have 
answered the same in my own hand 
writing fully and frankly. The 
answers subscribed by me are true 
of my own knowledge. 

i Peer reer 1Q2... 

(Signature of Applicant ) 

Applicant must) answer ALL 
questions in his own handwriting, 
sign the application and = mail to 
John Fk. Gough, 15 Exchange Place, 
Jersey City, N. J., within five days 
after receiving this form. 


THE ANNEKE JANS SWINDLE. 


Once again the \nneke Jans prop 
erty matter 1s engaging the attention 
of some of her so-called heirs, 
chiefly those m the West, whom 
lawyers, desiring to “make their lit 
tle bit,” are stirring up with the ex- 
pectation of securing millions of 
dollars out of the heart of New 
York City. Some fifty years ago, 
more or less, lawyers in New York 
City and Newark, and probably 


elsewhere in New Jersey, were look 
ing up the “claims,” but abandoned 
it soon as a matter Of course; they 
found there was no basis of law i 
proposed proceedings, and now in 
the Hast it is conceded that other 
attempts to secure funds from 
“heirs” to prosecute the Anneke 
Jans title are equivalent to being 
parties to a swindle. 

In 1635 Roelof Janssen received 
a grant of sixty-two acres running 
from Warren street north to Canal 
street and from Broadway to the 
Hudson River. Janssen’s widow, 
Annetje, married Domuinie Bogard- 
us and the farm took the name ot 
Dominie’s Bouwerite. 

Governor Lovelace bought the 
parcel in 1670 and four years later 
it was confiscated by the Duke of 
York during the English regime 
Queen Anne, in 1705, granted it in 
perpetuity to ‘Trinity Church, and 
portions of it are still Trinity prop 
erty. 

Both from the facts and from 
the law of more than sixty years 
continued possession, no part of the 
above-named property belongs to 
any “heirs” of Anneke Jans 


SPORTING ASPECT OF THE 
BENCH. 


Wigmore, in his work on “Evi 
dence” ( 1YOSs ed., par. 784) says 
“The sporting theory of the com- 
mon law, in which litigation was a 
game of skill, to be conducted ac 
cording to specific rules and to be 
decided by the combined efforts of 
skill, strength and luck, tended to 
place the Judge primarily in the po- 
sition of the umpire of a game, 
whose duty it was to interfere only 
so far as needed to decide whether 
the rules of the game had been vio- 
lated. ‘“Phis tendency never domi 
nated (as far as the Judge's fune 
tions were concerned ) in the ortho 
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dox English practice; the Judge 
there has never ceased to perform 
an active and virile part as a direc- 
tor of the proceedings and as an ad- 
ministrator of justice. Neverthe- 
less in the United States the degen- 
erate tendency has steadily been 
towards the domination of the 
function of umpire presiding over 
contestants in a game; not only has 
public opinion pressed towards this 
end, but the judiciary as a whole 
has often not resisted, but rather 
abdicated.” 
U. S. SOLICITOR GENERAL AT 
GRAY’S INN. 


James M. Beck, Solicitor General 
of the United States, addressed the 
Benchers of Gray’s Inn during the 
summer on the subject of the 
United States Supreme Court. Mr. 
Beck is an honorary Bencher. 

Tracing the origin and outlining 
the procedure of the Court, the 
speaker pointed out that its great 
power to curb legislatures and ex- 
ecutives, and therefore majorities, 
by resort to the paramount will of 
a written Constitution, has been ex- 
erted for over 130 years and while 
not infrequently the party whose 
power 1s thus curbed has vented its 
wrath and disappointment upon the 
~upreme Court, yet after the thun- 
der of political debate has passed 
and the earthquake of party passion 
has spent its force, the ‘still small 
voice’ of the Supreme Court has 


always prevailed. 

“It ais certain that without the 
supreme Court the American re 
public, with its great heterogen 
eous democracy, would have perish 
ed lone since.” said Mr. Beck 

In conclusion the speaker assert 
ed that “the moral power of the 

upreme Court which has neither 

vord nor purse to enforce its 
edicts, 1 the highest example af 
vhich | know of the great idea of 
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the Anglo-Saxon race, ‘a govern- 
ment of laws and not of men.’ ” 


GROWTH OF CITY MANAGER 
SYSTEM. 





Thirty-seven States have the City 
Manager system. The growth of 
the system in the West is evidenced 
by the fact that since its incep- 
tion fifteen years ago 311 munici- 
palities have put it into operation 
or have adopted it and are prepar- 
ing to install it. Of these, 302 are 
in the United States and nine are 
Canadian cities. Charter forms 
have been adopted by 221 munici- 
palities, while ninety have intro- 
duced it under local ordinances. 
The range in population of the 
cities is from the 491 of Me- 
Cracken, Kan., to the 798,841 of 
Cleveland, O. However, three cities 
have abandoned the manager form. 
In number of municipal managered 
cities, Michigan leads with thirty- 
four, California is next with thirty, 
and ‘Texas, Virginia, Oklahoma and 
iforida each have twenty or more. 
Ohio, North Carolina, Iowa, and 
Kansas each have more than ten; 
Georgia, Pennsylvania, Colorado, 
Tennessee, [linois and New York 
have more than five each. Twenty 
one States have five or less. In New 
Jersey, Belmar created a Borough 
Manager before the law in. this 
State went into effect. In Plainfield, 
however, the special election held 
during the summer overwhelmingly 
decided against it. 


PREMATURE DIVORCE PLEA. 
Qn a before Vice 
( haneellor Chancery 
Chambers, Newark, on July 24, that 
the Jast instance of cruelty alleged 
to have been suffered by Mrs. Ger 
trude Vreeland at the hands of het 
husband, Benjamin Vreeland, oc 
curred as re last) March, 


showimy 
Backes at 


ently as 


SEES 
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Vice-Chancellor Backes dismissed 
her petition for divorce, filed under 
the Blackwell act. The motion of 
dismissal was made by W. Eugene 
Turton, solicitor for the defendant, 
who called to the Court’s attention 
that the required six-month period, 
after the last act of cruelty com- 
plained of had not yet expired. 


NEW CHANCERY RULES AP- 
PROVED. 


In July last new Chancery rules 
were approved by Chancellor Walk- 
er. The full rules have not come 
to hand, but they are stated to be: 

Kor the drawing and acknowl- 
edging of every deed given by the 
guardian of an infant, idiot or luna- 
tic, by virtue of an order of the 
Chancellor, $10 shall be taxed in 
the Inll of costs instead of $5 as 
heretofore. 

Rule 147 is amended to read as 
follows: “The percentage to be al- 
lowed in uncontested foreclosure 
cases, pursuant to the Chancery 
\ct, is hereby prescribed as fol- 
lows: On all sums decreed to be 
paid in such causes amounting to 
$5,000 or less, at the rate of two 
per cent.; upon the excess over 
$5,000 and up to $10,000, at the 
rate of one per cent.; upon the ex 
cess of $10,000 and up to $25,000, 
at the rate of one-half of one per 
cent., and upon the excess over 
$25,000 the allowance shall be such 
sums as the Court shall determine 
according to the actual services ren- 
dered not exceeding two per cen 
tum on the total sum decreed to be 
paid.” 

All) references im divorcee and 
partition and oan appleations for 
sale or mortgage of dands of in 
fants, idiots, Iranicat ie and habitual 
drunkards, and to 
value of dower, or curtesy, in 
moneys m court and as to surplus 


money on foreclosure sale 


ascertam — thy 


and oon 


application for the proceeds ot 
sales in partition suits for payment 
of debts, shall be to Special Mas- 
ters. 

All references m divorce and 
partition and all executions, orders 
for the sale of lands by Masters, 
shall be made to Special Masters 
designated by the Chancellor and 
who are not to be nominated by the 
parties or their solicitors. The Mas- 
ters shall receive for deeds of con- 
veyance the same fees as are allow- 
ed to guardians by Rule 143. 

NEW LABOR BUREAU CHIEF. 

Qn Sept. 14, the appointment of 
Dr. Andrew F. McBride, former 
Mayor of Paterson, to succeed the 
late General Lewis JT. Bryant as 
Commissioner of Labor, was an- 
nounced by Governor Silzer. The 
appointment 1s a temporary one, 
continuing until a permanent suc 
cessor is nominated by the Gover- 
nor and confirmed by the Legisla- 
ture. Dr. McBride will take office 
immediately. 

The new Commissioner was born 
in Paterson January 4, 1869. He 
attended the Paterson schools, the 
private school of Professor MeMan- 
us and was graduated from Colum- 
bia College. He began the practice 
of medicine in Paterson. In 1892 
he was appointed to the Paterson 
Board of Health by Mayor Braun 
and continued a member of that 
body until he was elected Mayor in 
1go7. Tle served three terms of 
two years each. Prior to his elec 
tion as Mayor he also served as 
county physician for eleven years. 

When the war broke out m 1tgt7, 
lor. MeBride offered his services to 
his country m May. Tle was com 
matssioned a Captain in the Medical 
Corps in june. Tle reported for 
duty \ugust bo, 1917, at Fort Ben 
jamin -larrison, Ind., and) remain 
edoat this camp traming enlisted 
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men until November 27, 1917, when 


he was transferred to Camp Dix. 
While at Camp Dix he had charge 
of the epidemic division during the 
influenza outbreak. After the ep 
demic he became chief of the surg! 
cal division. In the fall of tg18 he 
was given the rank of Major, and 
when he was mustered out at Camp 
Dix, March 15, 1gig, it was as 
Lieutenant Colonel. After the War 
he resumed the practice of medi- 
cine in Paterson, where he ts visit 
Ing surgeon at St. Joseph’s Hospi- 
tal. 


OTHER STATE APPOINTMENTS. 


The Governor has reappointed 
Louis Rochat of Montelair as a 
member of the State Board of Op 
tometry. tle has named | 
Russell Beekman of Freehold to 
succeed the late James a | Burtis, as 
a member of the Monmouth Battle 

omnission. Pursuant 


also 


Monument 
to action taken at the State Agricul 
tural Convention Governor Silzer 
to Tlenry 


issued Commissions 


\\ 


Jett of Plainsboro and Itred 
Lippincott of Moorestown, as mem 
bers of the State Board of Agricul 
ture 


SOME STATE NOTES. 


Mr. Louis J. Cohen and M1 
Philip WKlet announce a partner 
ship for the practice of law in the 
Ordway building, Newark, the firm 
beme Cohen Klemm 


Mr. Albert Demarest Delmar, of 
Ridgefield, admitted to practice in 
Igt5, was married on Sept. rath to 
Mi Beatrice Holland, of Leonia, 
this State. The ceremony was per 
formed at Richmond, Va. 


MORRIS CO. BAR ASSOCIATION. 


()n 
the 


October yg, at the 
Morris Co. Courts, 


opening 


of form 


LAW JOURNAL 


er Judge Joshua’ RR. Salmon, 


representing the Morris County 
Bar Association, presented — reso- 
lutions on the death of former 
Judge John Bb. Vreeland, Justice 


Parker ordering them spread on the 
Court minutes. Justice Parker 
spoke of the esteem in which Judge 
Vreeland was held by all members 
of the Morris County Bar. 

Later the Bar Association met at 
Day’s, John M. Mills presiding in 
the absence of the President, Charl- 
ton A. Reed. Committees were ap- 
pointed to draft resolutions on the 
deaths of Charles C. Cooper and 
James R. Hurd of Dover, members 
who had died since the May term 
of Court. 


COST OF ONE MURDER CASE. 


The cost to Sussex County up to 
May 23, this year, of the Cat 
Swamp murder case was $52,250.- 
og, a report to the Board of Free- 
holders by Willard Decker of New- 
ton, an auditor employed to ascer- 
tain it, forth. Several thou- 
sand dollars more will be added to 


set > 


this by bills) for guarding — the 
four men in the local jail from 
May 23 until August 1, when the 


guard was taken off by order of the 
board ; fees to attorneys yet to be 
awarded by the Court, and addi 
tional costs of the appeals of Tony 
Turko and Angelo Carlino. 


EULOGY OF EX-ATTORNEY- 
GENERAL WILSON. 


At a special meeting of the Mon- 
mouth County Bar Association held 
in memory of the late Hon. [d- 
mund Wilson, who died on May 
(sth last (see our June number, p. 
190), Mr. Justice Kalisch said, in 
reference to Mr. Wilson’s prosecu- 
tion of Atlantic county officials 
Some years apo. 


SEEKS, 
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“It was herculean labor that he 
undertook, but he never faltered in 
the performance of it. ‘The sue- 
cessful results reached were due to 
his assiduous, faithful) and = con- 
scientious devotion to the duty de- 
volved upon him, and have left his 
name emblazoned in letters of gold 
on the public records of Atlantic 
County and this State.” 

Mr. WKalisch added: “He was a 
skillful and great lawyer. He had 
not his equal at the Bar as a cross- 
examiner, nor as an orator. te 
was thoroughly grounded in legal 
principles and knew how to apply 
them accurately to the facets of a 
case. Tle was a profound thinker 
and possessed a judicial cast of 
thought: he was blessed with a 
mavgnanimou disposition and 
charming personality, all of which 
admurable traits were strongly im- 
pressed upon the work he perform 
ed. | cannot recall a single instance 
in the numerous cases in which he 
appeared before me that he ever 
uttered an unkind word against his 
adversary or made any attempt to 
influence the minds of a jury, im- 
properly, by his matchless elo- 
quence. 

“Hle had the faculty of present- 
ing a case with clearness and in an 
analytical and logical manner. He 
fascinated one by his addresses 
through his) superb = diction, the 
fluency and coherency of thought, 
never being at loss for a word and 
always placing the right word in its 
proper place. He was aggressive, 
but never offensively so. He was 
always courteous to Court and coun 
sel. He was a rigid observer of 
professional ethics. He had a very 
sensitive nature, which [| imagine 
would sometimes cause him— un- 
necessary mental agony through re- 
marks falling from the lips of op- 
posing counsel or of the Judge in 
the course of a heated trial. But 
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after all the sting of an unkind 
word, or of a rebuke, deserved or 
undeserved, was only momentary 
and passed as quickly as it came. 
lor he harbored no resentment. He 
possessed broad sympathies for the 
unfortunate, which he displayed in 
his quiet and unostentatious ways. 
He was content to discharge his 
full duty in an humble and righte- 
ous manner. Ile never sought the 
limelight. His companionship was 
most refreshing and exhilarating. 
The departure of such a man, es- 
pecially in the prime of his career, 
is a mournful event and creates an 
aching void which only the march 
of time can obliterate.” 


JUDGE ADAMS—IN MEMORIAM. 


Our last number contained a no- 
tice of the death of the late Judge 
Adams, but the following resolu 
tions have since been received : 

“The Bench and Bar of [Essex 
county, assembled to pay their 
tribute of respect to the memory of 
Frederic Adams, late Judge of the 
Circuit Court, unanimously adopt 
the following Minute expressive of 
their appreciation of his worth and 
work: 

“Irederic Adams was born at 
Amherst, New Hampshire, Oct. 9, 
i84o. His father, Frederic A. 
Adams, was a well-known educator 
and an accomplished classical schol- 
ar. The family came to Orange in 
1847, and the Oranges continued to 
be Judge Adams’ home until his re- 
cent removal to Califorma. Under 
the influence and training of his 
father the boy early acquired that 
rare familiarity with and love of the 
classics, ancient and modern, which 
impressed everyone whose privi- 
lege it was to know him well. 

“He was graduated from Phil- 
lips Academy in 1&58, from Yale in 
1862, was admitted to the New 
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York Bar in 1864, and to the Bar 
of this State in 1868. He had his 


ofhce from the beginning in_ this 
city. 
“Tlis temperament and = mental 


traits led him to seek and follow the 
more sedate and quiet walks of the 
profession. His work was largely 
that of a counselor, and he became 
conspicuous at the Bar of this coun- 
ty by the high quality of the work 
he did as a Special Master in Chan- 
cery in the many and complicated 
matters referred to him. 

“His mind was essentially judi- 
cial, and it was the recognition of 
this quality that led to his appoint- 
ment as a Judge of the Court of 
Errors and Appeals in 1897. His 
\lma Mater at that time conferred 
upon him the degree of Doctor of 
Laws. tle continued as a member 
of the Court of Errors and Appeals 
until 1903, when he was appointed 
a Circuit Court Judge. Those who 
knew him well will recall with what 
hesitancy and self-distrust he ac- 
cepted the appointment and under 
took the Ile was eminently 
successful as a trial Judge, and re- 
ceived two re-appointments, the last 
of which would have expired in 
1924, but was terminated by his res- 

t 


W ¢ rk. 


ina ion in IQIyg 
\s a Judge he presided with 
marked courtesy and conscientious 


and his sense of humor and 
rich store of literary allusions and 


always aptly applied, re 


heved the monotony of many a 
tedious trial, but never lowered the 
standard of dignity that should 
characterize a Court of Justice 


Hle was a charming conversa 
tionalist and a delightful after-din 

peaker, drawing, with rare ap 
propriateness, upon the remarkable 
and Wi dom 
and accurate 
ver available for the 


who had the good 


tore Or Classi Wit 
nich fil retentive 
made € 


pleasure of those 
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fortune to listen to his well-modu- 
lated voice and choice diction. 

“He was intensely human in his 
judgment of others, and made large 
allowance for individual foibles and 
weaknesses, but with his marked 
sense of humor and the gentleness 
of his judgments of his fellows, he 
combined an inflexible persistence 
in what he believed was the course 
of righteousness and justice, and he 
had a scholar’s ‘intellectual serious- 
Those who enjoyed intimate 
companionship with him knew that 
his outward calmness, so character 
istic of him, concealed a deep emo- 
tional nature and a capacity for 
righteous indignation. 

“His courtesy won for him the 
friendship of all who came in con- 
tact with him, and his kindly nature 
brought him their love. Long will 
his memory be affectionately cher- 
ished by all who have had the good 
fortune to know him and to feel the 
charm of his personality. 

“Resolved: That this Minute be 
presented to the Circuit Court of 
this county with the request that it 
be spread upon the Records of the 
Court. 

“Resolved Further: That an en- 
grossed copy hereof be sent to the 
family of Judge Adams.” 

The Committee which reported 
the foregoing were: Robert H. Mc- 


ness.’ 


Carter, Edward M. Colie, Alfred 
I. Skinner, J. Henry Harrison, 
Benjamin M. Weinberg. After 


presentation by former Judge Skin- 
ner appropriate remarks were made 
by Mr. Justice Kalisch, of the Su- 
preme Court, Judge Mountain, of 
the Circuit Court, William H. 
Speer, former Circuit Court Judge, 
and others, and the Chief Justice, 
in declaring the resolutions adopt 
ed, spoke with much feeling and 
appreciation of his long association 
in the Court of Appeals and in 
lnssex county with Judge Adams. 
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THE LATE JUSTICE JAMES J. BERGEN 




















